
STATE OF NEId YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on
:

o f

BENJAMIN LEVY and ANN LEVY :

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal- Income & Unincorporated Businest
Taxes under  Ar t i c le  (s )  ZZ & 23 of  the
Tax Law for the YearSdg)0)O(mOOmO{6} 1972 :

S ta te  o f  New York
County of Albany

John Huhn

)Qhe is an employee of the

age, and that on the Z}tln

Notice of Decision

AFFIDAVIT OF MAILING

,  be ing  du ly  sworn ,  deposes  and says  tha t

Department of Taxat ion and Finance, over 18 years of

day of September , 1978 , g(re served the within

by (certified) mail uponlsnjamin Levy and Ann Levy

b y

a s

@ the pet i t ioner  in  the wi th in proceeding,

enclos ing a t rue copy thereof  in  a securely  sealed postpaid \^r rapper addressed

follows: Benjamin Lewy and Ann Levy
44 Highview Avenue
Liberty, New york LZIS4

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  PosEa l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That deponent further says that the said addressee is the (Ican({i l luff itret

)OdOOhG0 pet i t ioner  here in and that  the address set  for th on said wrapper is  the

las t  known  add ress  o f  t he  M  pe t i t i one r .

Sworn to before me this

20rh day of Seprember ,  19 78.

/4t#6e/,({*

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S t D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

lhptcuher 20. t978

DaaJutn lavy md fnn hvy
44 Etghvtd lrrour
Idbrrty, tlrn lort l2t5l

Dllt ltr" I lfr. Irrryl

Please take notice of the llrchtm
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(s) 690 e 172 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t Xmthr
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addtessed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Errrlnt

Taxing Bureau's Representat ive

^tA-r . r2 (6/77)
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FOLLOWS
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

BENJAI{IN and AI{N LEVY : DECISION

for Redetermination of a Deficiency or for :
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of :
the Tax Law for the year 1972.

:

Petitioners, Benjamin and Ann Levy, 44 Highview Avenue, Liberty, New York 12754,

filed a petition for redetermination of a defLciency or for refund of personal in-

come and unincorporated business taxes under Arficles 22 and 23 of the Tax Law for

the year 1972 (Fi le Nos. L22L3 and 122L4).

A sma1l claims hearing was held before Hatty Huebsch, Hearing Offi.cer, at the

offices of the State Tax Commission, Two hlorld Trade Center, New York, New York,

on October 17, L977 aE 2:45 P.M. Pet i t ioner Benjanin Levy appeared pro se and

for his wife, petitioner Ann Levy. The Income Tax Bureau appeared by Peter Crotty,

Esq. (Abrahan Schwartz,  Esq.,  of  counsel) .

ISSUE

Whether the activities of petitioner Benjamin Levy as a real estate broker,

insurance consultant and public insurance adjuster during 1972 constituted the

practice of a professioo exempt from the irnposition of unincorporated business tax,

in accordance with the meaning and i-ntent of seccion 703(c) of the Tax Law.
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FINDINGS OF FACT

1. Petit ioners, Benjamj-n and Ann Levy, t imely fi led a New York State personal

income ta"x return for 1972. Petit ioner Benjamin Lewy did not f i le an unincorporated

business tax return for  sa id vear .

2. The Income Tax Bureau contended that petitioner Benjamin Levy was engaged

in the carrying on of an unincorporated business and that the income derived there-

from was subject to the un:'-ncorporated business tax. It issued a Notice of Deficiency

to h im on May 19,  1975 in the amount  of  $656.81 in unincorporated business tax,

p l u s  $ 1 0 3 . 1 1  i n  i n t e r e s t ,  f o r  a  t o t a l  d u e  o f  $ l S g . g Z .

3. The Income Tax Bureau also issued a Notice of Deficiency for L972 against

petit ioners, Benjamin and Ann Levy, for cerEain adjustments made for personal income

tax purposes,  in  the amount  of  $779.19 in personal  income tax,  p lus $122.33 in in-

terest ,  for  a tota l  due of  $901.52.  Pet i t ioners conceded the val id i ty  of  the def ic i -

ency and th is  mat ter  is  not  at  issue.

4. Peti-t ioner Benjamin Lewy was a l-icensed real estate broker and as such, he

performed some services during L972 which accounted for a small amount of his income.

Il is main source of income was derived from services performed as an insurance con-

sul tant  and publ ic  insurance adjuster .

5. As an insurance consultant, petit ion Benjamin Levy advised clients as to

al l  aspects of  thei r  insurance coverage.  As a publ ic  adjuster ,  he represented

client.s in matters involving settlements of clairns with their insurance companies.

6.  Pet i t ioner  conceded that  he was sel f  employed.  He mainta ined an of f ice

f rom which he carr ied on h is  act iv i t ies and was paid on a percentage-fee basis .

He f i led Federal  Schedule "C" in  order  to c la im his  business deduct ions and

financed his own retdrrement p1an.
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CONCLUSIONS OF LAW

A. That although requiring special knowledge and skil l , the activit ies of

pet i t ioner  Benjanin Levy d id not  const i tu te the pract ice of  a profession exempt

from the imposition of unincorporated business tax, in accordance with the meaning

and intent  of  sect ion 703(c)  of  the Tax Law.

B.  That  the act iv i t ies of  pet i t ioner  Benjamin Levy as a real  estate broker ,

insurance consultant and public insurance adjuster during the year 1972 constituted

the carrying on of an unincorporated business in accordance with the meaning and in-

tent of section 703(a) of the Tax Law and the income derived therefrom was sub-

ject  to  unincorporated busi .ness tax.

C. That the petit ion of Benjamin and Ann Levy is denied and the notices of

def ic iency issued May 19,  1975 are susta ined,  together  wi th such addi t ional  in-

terest as may be lawfully owing.

DATED: Albany, New York
SepLember  20 ,  L978

COMMISSION

COMMISSIONER

COMMISSIONER


